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In this cause the appellee has served and filed his motion

to dismiss the appeal. As I am advised that in a similar

condition of affairs arising in other cases, this Court has

heard similar motions with the hearing upon the merits,

and as the hearing upon the merits in this case has been
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set down by this Court on Octobei- Dtli next, I toucluded,

for the convenience of the Court and counsel, to submit

my contention upon the said motion and upon the merits

in this brief.

This is an appeal from the order or decree of the Circuit

Court of the; United States of the Ninth Judicial Circuit,

sitting within and for the District of Montana, directing

John S. Harris, receiver, to pay unto II. J. Burleigh, his

solicitor, the sum of |350.00, as his compensation for pro-

fessional services rendered by him, and for his expenses

incurred in representing said receiver before this Court

in the matter of the application made by the appellants to

this Court for a writ of supercedeas, or other order to stay

the orders of the Circuit Court made on tlie 27th day of

July, 1899, and the 15th day of March, 1900, respectively,

appointing the said John S. Harris receiver, and looking

to his discharge or removal, and to stay further mining

operations on the part of said receiver in the Snohomish

and Tramway quartz lode mining claims, pending on ap-

peal. The motion appears, R. 207. The motion, together

with the affidavits and exhibits forming the basis thereof,

were served upon the receiver and his solicitor at Butte,

Montana. September 5, 1902. B. 209. The I'eceiver ap

peared in this Court by counsel, applie<l to the Court of

his appointment for an order directing compensation for

his solicitor, wlio appeared for him in this Court in the

premises. The appellants ap]>eared before the Circuit

Court and objected to the allowance of any compensation



or expenses to the receiver or to his counsel. The Court

after hearin.i; the contentions of the parties, directed the

allowance of the amount claimed l\v the receiver. To this

order and decree the appellants excepted and have brought

the case to this Court on appeal.

The receivership is still pending; the receiver still in

the custody and control of the receivership property; no

liual account has been rendered bv the receiver, and no

steps have been taken toward the final discharge of the

receiver. Bj their assignments of error upon this appeal

appellants contend that not alone were such allowances

to said receiver erroneous under the facts, but that the

said order was erroneous and witliout tlie juris-

diction of the lower court, because the lower court

had no jurisdiction or authority to make the original or-

der appointing the receiver or to make the order extending

his authority or to direct him to carry on mining opera-

tions, or to charge any of the expenses connected with

the receivership to the interests of the appellants Heinzes

in the property in controversy. So that by this appeal

appellants not alone seek to review the order complained

of, but also the original orders creating and extending

the receivership.

The petition and affidavits and exhibits forming the

basis of the application for the writ of supercedeas herein-

before referred to, contained specific and direct charges

touching and concerning the efficiency and integrity of

the receiver, in respect to his management and adminis-



tration of the trust coutidiHl to him hy the Court below,

and it would seem that for his protection and vindication

he deemed it advisable to appear and employ counsel to

represent him in the proceedings before this Court.



ARGUMENT.

The interest of the receiver in the determination of the

question as to whether or not the Court had jurisdiction

to appoint a receiver in the premises, and, therefore, ex-

tend his powers, is identical with that of the appellee,

Butte and Boston Consolidated Mining Company, and in

view of the results to flow from a determination of a want

of jurisdiction to appoint the receiver and extend his

power, said receiver feels it incumbent on himself to urge

upon this Court the same reasons substantially for sus-

taining the jurisdiction of the Court as urged by said ap-

pellee, Butte and Boston Consolidated Mining Company.

In order to avoid expanding this brief and to prevent un-

necessary duplication, we respectfully refer this Court to

those portions of the brief of the said appellee, Butte and

Boston Consolidated Mining Company, specifically refer-

ring to and elucidating that phase of the question before

the Court.

UPON THE MOTION TO DISMISS THE APPEAL.

The order attempted to be appealed from is not an ap-

pealable order. This appeal is taken from an order made

by the Circuit Court in a receivership, directing the re-

ceivership to pay an attorney fee of |350.00, including in-

curred expenses in connection with the receivership mat-

ters. The record shows that the receivership is still pend-

ing; that the receiver is still in the custody and control of
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the property in controversy, and no tinal report or account

has ever been made by the receiver or steps taken toward

his final discharge. In short, the order is simply an inter-

locutory or provisional order, made in connection with

the conduct of the receivership, and is subject to revision

or correction by the Court at any time prior to the ap-

proval of the final account of the receiver and the order

providing for his discharge. It is true that certain final

orders in receivership proceedings, approving final ac-

counts or finally fixing and allowing the receiver's com-

pensation have been held to be appealable as final

judgments, but we have been unable to find where an in-

terlocutory order or any order made in a receivership

proceeding prior to the final orders permanently disposing

of the matter, has ever been treated as appealable. Upon

the rendition of the final accounts of the receiver, all the

matters pertaining to the receiver's conduct of his receiv-

ership, his receipts, disbursements, etc., will ])e before the

lower court, and all matters wliicli have been considered

by the lower court during the general conduct of the re-

ceivership business will be subject to revision, correction

or approval at that time, and iintil such a final disposal

of the receivership matters is had, it cannot be said that

there has been any action taJ^en by the lower court which

is final and amounts to a final judgment or order in the

receivership proceeding. If the allowance of this attorney

fee is an appealable order, tlien every order made by the

lower court authorizing the receivership to expend or ap-



proving- the expenditure by the receiver of any amount

for any purpose, is directly appealable to this Court, and

the parties and courts would be subject to countless ap-

peals which might be taken by litigious parties.

Wherever the question has been presented for considera-

tion by appellate courts, so far as we can find, it has held

that such interlocutory or provisional orders are not re-

viewable by direct appeal.

See:

Rochat V. Gee, 91 Cal. 355

;

Illinois Trust & Savings Bank v. Alvord, 99 Cal.

407;

Adams v. Woods, 21 Cal. 165;

Vinson v. Freeze, 1 S. W. 478

;

People V. American L. & T. Co., 44 N. E. 949

;

New York Securitv & T. Co. v. Saratoga, Etc., Co.,

51 N. E. 297.

We submit that the order attempted to be appealed from

does not come within the interlocutory orders provided

for in the Appeal Act of Congress approved June 6, 1900,

and is not a final order or decision under the general

appeal act and that this appeal cannot be maintained.

The amount involved upon this appeal and upon the ap-

pl'icdtlou hi the eniirf hrloir i.s lu^nifif-icnf to r/irc thi.<i Court

jurisdiction

.

This is an appeal from an attorney's fee and expense

allowances by the lower court, the sum of $350.00. Al-

though there is no provision in the Acts of Congress pro-
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viding for appeals to this Court fixing any amount neces-

sary' to give the Court jurisdiction of the appeal, still we

submit that as no action could be maintained in the lower

court, where less than the sum of two thousand dollars is

involved, that bv implication it was never intended that

the time of this Court should be taken up in the consid-

eration of appeals where less than that amount was in-

volved in the lower court. To make this order appealed

from in this case appealable, appellants must establish it

as a final judgment in the proceeding, and if that proceed-

ing, as in this case, only involved the sum of 1350.00, we

submit that this Court should decline to consider the ap-

peal.

The order attempted to he appealed from heinr/ an order

discretionary in the lotcer court, this Court irill not rcvietc

the same.

It being apparent from the record in this case that the

allowance of the attorney's fee in this matter was ad-

dressed to and in the discretion of the lower court under

the decisions of the various United States Courts, its

action is not reviewable upon appeal.

See:

Cook V. Burnley, 11 Wall. 659

;

Silsby V. Foote, 14 How. 218;

Freeborn v. Schmidt, 2 Wall. 160;

M. & M. R. R. Co. V. Sutter, 2 Wall. 510;

Buffington x. Harvey, 95 U. S. 99;

Cheong Kee v. U. S., 3 Wall. 320; and numerous

other cases cited in the notes to these cases.
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UPON THE MERITS.

It is respectfully suggested that the application hereto-

fore made to this Court for a supercedeas or other order

was in effect, an attempt on the part of appellants to have

the receiver discharged or removed, and that the petition

and affidavits and exhibits forming the basis for the appli-

cation contained charges of gross mismanagement and

extravagance of this receiver iui his administration of the

trust committed to his charge. The petition of appellant

Heinze (R. 210), the affidavits df J. H. Jurgens (R. 252),

G. H. Robinson (R. 254), and B. W. Turner (R. 259), are

oif such a character as to severely reflect upon the receiver

as to his efficiency and integrity. Taken together as a

whole they implied acts and conduct on the part of the re-

ceiver which, if allowed to go unchallenged or by his

silence admitted to be true, would show a state of affairs

justifying his summary removal. They were made for the

first time, not in the court of his appointment, but in an

appellate court.

We conceive it to be a well settled principle of law so

firmly established as a part of American jurisprudence

and requiring no citation of authorities therefor, that

when it is the only question whether the necessity for the

receiver is ended and the hand of the Court should be re-

leased, such receiver is not entitled to notice of an applica-

tion for his discharge or removal ; under such circum-

stances his discharge follows as a matter of course, and he
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is not entitled to be heard on appeal ; but it is most respect-

fully submitted that the case is entirely different where

an application for his removal involves his inefficiency or

integrity, or seeks to charge him with personal liability.

The application of appellants to this Court was couched in

terms reflecting upon the efficiency and personal integrity

of this receiver. Charges so grave and serious in their na-

ture and character as to preclude the propriety of allowing

the same to go unchallenged and passing them over in

silence. Under such circumstances the receiver was enti-

tled to notice and was entitled to be heard. That appel-

lants were impressed by this necessity of notice to the re-

ceiver scarcely admits of a doubt ; they served a notice

upon the receiver and his solicitor, together with a copy of

the affidavits and exhibits forming its basis. They placed

him in the position where he had to choose between coming

in and making a defense and attempting to refute the

charges preferred against him, or by failing to appear

tacitly admit that they were true. Having placed him in

that position and forced him to adopt the least of two

evils, appellants should not now be heard to complain be-

cause he did appear and asked to be heard.

If, notwithstanding the service of the notice, affidavits

and exhibits forming the basis of the application, supra,

the receiver was not entitled to notice, and consequently

not entitled to be heard for the purpose of refuting the

charges and vindicating himself from unjust and un-

founded criticisms, why go through the idle, needless and
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unnecessary function, ceremony and formality of service

of the process and tlie affidavits and exhibits containing

the cliarges against him.

Smith y. Trenton, Delaware Falls Co., 4 N. J. Eq.

505;

Fowler v. Jarvis-Conklin Mortgage Trust Co., 64

Fed. 279;

Farmers' L. & T. Co. v. Northern Pac. B. R. Co., 61

Fed. 546.

We respectfully submit that having made the receiver

a party in this Court on the application for the writ of

supercedeas by the service of process upon him, they should

not now be heard tO' complain because he assumed that he

was a party and was interested, even though in making his

appearance and showing the nature of his interest, he was

mistaken.

It is contended by appellant that the receiver had no

right to join with the appellee, Butte and Boston Consoli-

dated Mining Company, in the motion to dismiss the appli-

cation for the writ of supercedeas. Tt must be borne in

mind that it was necessary on the part of the receiver, in

order to protect his rights, or at least such rights as he

believed he had in the premises, that he should make some

formal objection to the application for his removal; if he

failed to do this, by either making the application inde

pendently and alone or in conjunction with his co-appellee,

such failure on his part might have been treated as a

Avaiver of such objection ; such objections, in order to be



12

available, and preserved, had to be made before answer on

the merits.

Fowler v. Jarvis-Conklin Mortgage Co., 63 Fed.

888;

Fowler v. Jarvis-Conklin Mortgage Trust Co., 60

Fed. 14;

Farmers' L. & T. Co. v. Northern Pac. R. R. Co.,

supra.

It is contended by appellants that there was no evidence

of any kind tending to show that the services were per-

formed or of their reasonable value. It is respectfully sub-

mitted in this connection that the papers themselves as

contained in this record show that the receiver appeared

in the appellate court and was represented by counsel. It

was not contended on the argument at the hearing of this

matter in the court below that these services were not per-

formed, nor was the reasonableness of their value ques-

tioned, and it was not controverted at all that counsel for

the receiver did not expend the sum of fifty dollars in going

from Butte to Seattle and returning therefrom. The sole

contention was that the receiver was not a party to the

application for the writ of supercedeas, and that, there-

fore, he was neither under the necessity nor was it proper

for him to employ counsel in that behalf. It was also ob-

jected that the receiver should not be allowed compensa-

tion for his counsel and for the expenses he incurred,

because the Court, in appointing the appellee Harris as

receiver, was without jurisdiction to appoint him as such,

and hence no compensation should be allowed. The grava-
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men of the objections was ou tlie ground that the Court

had no power to appoint him. It was rightly held by the

court below that such an objection was a collateral attack

on the order appointing the receiver and that it ought not

to prevail. And so in this case, on this appeal, we say

that the allowance of compensation to this receiver for

counsel fees and expenses in the premises cannot be re-

sisted on the ground that the Court had no jurisdiction

to appoint said receiver. Such objection is a collateral

attack on the order appointing the receiver, and the order

appointing said receiver cannot be reviewed by this Court

on this appeal.

Greeley v. Providence Savings Bank, 15 S. W. 429.

Whilst it is true that the receiver and his counsel at

the hearing in the court below upon the allowance for

counsel fees and expenses did not introduce any evidence

as to their having been actually rendered or as to their

reasonable value, it does not follow that the Court had no

evidence upon which to found its order allowing the same.

The exhibits and papers forming a part of this record were

submitted as evidence to the Court, and it is not always

an indispensable requisite that the Court in a case like

this must confine itself exclusively to the evidence adduced

in a proceeding of this kind. Courts in making allowances

in receivership matters do not exclusively confine them-

selves to the evidence adduced, but very often, and the

court below in this case undoubtedly also relied upon its

personal knowledge in the premises.
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Whilst it is a general rule in actions at law to give costs

only to the prevailing party, still we think that this rule

does not prevail and is not generally enforced in equity

cases. In their application to this Court for the writ of

supercedeas and to stay the orders appointing the receiver,

and also the order extending the powers of said receiver,

the said appellants were entirely unsuccessful in their at-

tempts to secure the discharge of the receiver. At best

they were only successful in securing an order of this

Court directing the cessation of mining. This being so, it

was entirely discretionary with the court below to allow

costs in favor of the receiver; the allowance of such costs

Iveing wholly and entirely within the discretionary power

of the Court.

We submit there is nothing in the record in this cause

wliich would justify this Court in setting aside the order

appealed from, and that the same should be aflSrmed.

Respectfully submitted,

H. J. BURLEIGH,

f)orififor for Appellee, John S. Harris, Receiver.






